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Federal Conmunications Commssion (F.C C)
Letter
MR MARK GRADY
PRESI DENT

DA 96-587
April 16, 1996

M. Mark G ady

Presi dent

Communi cations Venture PCS Limted Partnership
19066 Market Street

New Paris, Indiana 46553

Re: Request for Energency Waiver of the Comm ssion's Rules to Enable PCS C
Bl ock Applicants to Communicate with Inactive Applicants

Dear M. G ady:

This letter responds to the "Request for Energency \aiver of the Conm ssion's
Rules to Enable PCS C Bl ock Applicants to Comunicate with |Inactive
Applicants" ("Waiver Request”) filed on behalf of Communications Venture PCS
Limted Partnership ("cvC") on February 28, 1996. CVC requests a waiver of
Section 1.2105(c) of the Conmssion's rules, 47 CF.R s 1.2105 to permt
it and other active broadband PCS "C bl ock" participants to seek invest nent
frr]om control groups of applicants that are no longer eligible to participate in
the auction.

Requests for waiver of rules in the broadband PCS C bl ock auction nust neet
the requirements of Section 24.819 of the Commission's rules. (FN1] Under this
rule, a waiver will not be granted unless an affirnative showing is nade:

(i) that the underlying purpose of the rule will not be served, or would be
frustrated, by its application in a particular case, and that grant of the
wai ver is otherwise 1n the public interest; or

(ii) that the unique facts and circunstances of a particular case render
application of the rule inequitable, unduly burdensone or otherw se contrary
to the public interest. Applicants nmust also show the |lack of a -=asonable
alternative. [FN2]

Because CvC's request fails to nmeet the above criteria, we are deny-ag it.

The conpetitive bidding anti-collusion rule, Section 1.2105(c), requires an
applicant to identify on its short-formapplication all parties with which it
has entered into a bidding consortiumor other joint bidding arrangenent.

After the short-formfiling deadline, applicants may not discuss the substance

of their bids or bidding strategies with bidders, other than those identified

on the short-form application, tThat are bidding in the same_geographic |icense
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areas. [FN3] or purposes of the Comm ssion's anti-collusion rule, the term
applicant includes the entity submtting the application, owners of s nercent
or nore of the entity, and all officers and directors of the entity. ~[FN4

There are three exceptions to the prohibition against d%scussions anPng
applicants after the filing of short-fornnaPPIications. I'rst, an appli Cant
may nodify its short-formapplication tO reflect the formation of bidding
consortia or changes in ownership at any tine b?fore or during the ?uction, as
long as the changes do not result In achange of control of the applicant, and
the parties formng the bidding consortia have not applied for licenses in any
of the same geographic |icense areas. [FN5] Second, applicants may make
agreements to bid jointly for Iigenses, SO long as the applicants have not .
applied for licenses in any of the sane geographic |icense areas. [FNg] Third,
a holder of a non-controlli ng attributable |1 nterest In an appl | cant may acquire
an ownership interest in, or enter into a bidding agreenent with, other
applicants in the same geographic license area, if (1) the owner of the
attributable interest certifies that it has not communicated and will not
comuni cate with anY party concerning the bids or bidding strategies of nore
that one of the applicants in which It hoId% an attributable interest or with
which it has a bidding agreement; and (2) the arrangenents do not result in any
change of control of an applicant. [FN7] : :

Unl'ess an applicant meets one of these exceptions, it may not discuss matters
relating to bidding with other applicants. en when an applicant has
withdrawn its application during the course of the auction, the applicant may
not enter into a bidding agreenent with another applicant bidding on the
geogr aphic |icense areas fromwhich the first applicant wthdrew [FN8]

CVC indicates that it wi shes to conmunicate with parties that hold
controlling interests in C block applicants that have w thdrawn fQREQtPS
auction in order to discuss their interest in investing in CVC States
that many of the C bl ock applicants t hat have w t hdrawn fron1%R%:qucE%on may
have done so because their financial resources are |imted. urther
contends that the conbined financial resources of th? active and in?c ive C
bl ock applicants could enable the active applicants 'O Féman conpetitive in
the auction, and that the resulting %ﬂgyrous and conpetitive auction woul d h
clearly serve the public interest. acknow edges that "(clonceivably, the
concern exists that applicants or their controlling parties could adversely
affect the auction process if they could join forces after EO& filiqg qg short -
forn1aﬁplications and avoi d bi ddi ng against one anot her." argues, nhowever
that this concern has validity only when the parties are still active auction
participants, and that " lalfter an applicant Is no longer eligible to bid in
the auction independently, the prohibition against commnication does not serve
as a deterrent to collusion, but rather stifles the conpetitive nature of the
auction itself." CVC argues that granting a waiver of the anti-collusion rule
inthis case is in the public interest because it will foster a nore
Conﬁetltlve auction. _ _

The under|y| n?| purposs\lhoil’ SﬁCtl on l.|2105(C) Is to serve as a pr udent
deterrent to collusion ile having only a mninmal and te ffec n
bidders' flexibility to pool capifgl a%h experti se. [FN9]TDQ&&§%ag 181 et o
show that the underlying purpose of the anti-col|usion rule will not be served
by applying it to conmunicat]ons betm%en ctive C Dlock bidders and former C
brock bi dder s. In the Fourth MO&O, the mm ssion specifically considered the
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argunment that permtting conmunication during the auction between active and
non-active bidders could enable smaller applicants to pool their resources to
win licenses. The Comm ssion identified two risks to relaxing th- - rule --
pressure on smaller bidders to withdraw fromthe auction to team.p with |arger
bi dders and sham applications filed to demand paynent from other applicants --
and concluded that the risks involved outwei ghed the benefits. CVC clains only
that there is little risk of collusion if its request is granted but provides
no support for that assertion. It does not address the specific risks
identified by the Conmssion and thus fails to show that, on bal ance, granting
its waiver request serves the public interest. In anr event, after the first
down payments are nmade, all auction participants are free to communi cate anong
t hensel ves, and may then discuss such natters as pooling their resources.

For the reasons stated above, CVC's waiver request |S HEREBY DENIED. This

action is taken pursuant to delegated authority under Section 0.331 of the
Comm ssion's rules, 47 CF.R s 0.331

Sincerely,

Kat hl een O Brien Ham

Chi ef

Auctions D vision

Wrel ess Tel ecommuni cati ons Bureau
FN1. 47 C.F.R s 24.819.

FN2. 47 CF.R s 24.819 (a) (i), (ii).

FN3. 47 C.F.R s 1.2105(c) (1); Fourth Menorandum Opinion and Order in PP
Docket No. 93-253, 9 FCC Rcd 6858, 6868 (1994) ("Fourth MO&O").

FN4. 47 C.F.R s 1.2105(c) (6) (i).
FN5. 47 CF. R s 1.2105(c) (2).

FN6. 47 C.F.R s 1.2105(c) (3).

FN7. 47 C.F.R s 1.2105(c) (4).

FN8. Fourth MO 9 FCC Rcd at 6867.

FN9. Fourth MO 9 FCC Rcd at 6867.
11 F.C.C.R 10895, 11 FCC Rcd. 10895, 1996 W 183144 (F.C C.)
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